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Abstract
The aim of this paper is to provide an analysis of the macro-prudential tasks assigned to
the ECB within the context of the ‘Single Supervisory Mechanism’, which is a major
building block of the European Banking Union. It is structured in two (2) sections. Section
1 provides a general overview of the specific supervisory tasks conferred upon the ECB in
relation to credit institutions and other supervised entities incorporated in participating
Member States, as well as those concerning branches in participating Member States by
credit institutions incorporated in non-participating Member States. Section 2 outlines, in
particular, the specific macro-prudential tasks conferred upon the ECB under the
provisions laid down in Article 5 of the Council Regulation (EU) No 1024/2013, which
constitutes the main legal source of the ‘Single Supervisory Mechanism’ (known as the
‘SSM Regulation’).
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1. General overview
1.1 The SSM Regulation
(a) The Council Regulation (EU) No 1024/2013 of 15 October 2013 “conferring
specific tasks on the European Central Bank concerning policies relating to the
prudential supervision of credit institutions” (hereinafter the ‘SSM Regulation’)1 is the
main legal source of the Single Supervisory Mechanism (hereinafter the ‘SSM’). It was
adopted by the ECOFIN Council in October 2013 within 14 months from the
submission of the European Commission’s proposal. The adoption of this Regulation is
a major leap towards the creation of the European Banking Union (hereinafter the
‘EBU’).2
On the basis of Article 6 of the SSM Regulation, the ECB adopted on 16 April 2014
Regulation (EU) No 468/2014 “establishing the framework for cooperation within the
SSM between the European Central Bank and national competent authorities and with
national designated authorities (SSM Framework Regulation)” (ECB/2014/17)3
(hereinafter the ‘ECB Framework Regulation’). Its subject matter and purpose is to
lay down rules on several aspects, including a framework to organise the practical
arrangements concerning cooperation within the SSM.
(b) Within this context and according to Article 1, first sub-paragraph, the SSM
Regulation confers on the ECB specific tasks “concerning policies relating to the
prudential supervision of credit institutions” (a phrase taken over verbatim from
Article 127, paragraph 6 TFEU):4


with a view to contributing to the safety and soundness of credit institutions
and the stability of the financial system within the EU and each Member State,
which is the objective of the ECB under the SSM Regulation, and



with a view to preventing regulatory arbitrage, fully taking into account and
caring for the unity and integrity of the internal market (a duty with which it
was assigned) based on equal treatment of credit institutions.

In this respect, recitals 30 and 18 of the SSM Regulation provide the following:
“The ECB should carry out the tasks conferred on it with a view to ensuring the
safety and soundness of credit institutions and the stability of the financial system of
the Union as well as of individual participating Member States and the unity and
integrity of the internal market, thereby ensuring also the protection of depositors
and improving the functioning of the internal market, in accordance with the single
rulebook for financial services in the Union. In particular the ECB should duly take
into account the principles of equality and non-discrimination.”
“The exercise of the ECB’s tasks should contribute in particular to ensure that credit
institutions fully internalise all costs caused by their activities so as to avoid moral
hazard and the excessive risk taking arising from it. It should take full account of the
relevant macroeconomic conditions in Member States, in particular the stability of
the supply of credit and facilitation of productive activities for the economy at large.”
1

OJ L 287, 29.10.2013, pp. 63-89.

2

On the other legal acts which constitute the sources of the EBU, see Gortsos (2014), pp. 4-28.

3

OJ L 141, 14.5.2014, pp. 1-50.

4
For a consolidated version of the Treaty on the Functioning of the European Union (TFEU), see
OJ C 326, 26.10.2012, pp 47-390.
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(c) Obviously, this ECB objective is different from the primary objective of the
European System of Central Banks (‘ESCB’) under the TFEU, i.e. maintaining price
stability (TFEU, Article 127, paragraph 1, first sentence, inter alia).5 The
eventuality of conflicts of interest arising from concurrently pursuing these two
objectives was the reason behind the introduction of ‘Chinese walls’ separating the
monetary and supervisory functions of the ECB under Article 25 of the SSM
Regulation.
(d) The new EU institutional architecture for banking prudential supervision
within the context of the EBU is based on four (4) main elements:


conferring specific tasks on the ECB for the micro-prudential supervision of
certain types of financial firms, in transfer from national competent
(supervisory) authorities, and establishing a ‘Single Supervisory Mechanism’
in relation to the exercise of the specific tasks conferred on the ECB,



specifying the financial firms, mainly credit institutions, with regard to which
these specific tasks should be conferred on the ECB,



incorporating the Single Supervisory Mechanism in the European System of
Financial Supervision, without, in principle, touching upon the current tasks of
the EBA and the other components of the ESFS, and



creating ‘Chinese walls’ within the ECB in order to ensure the effective
separation of its monetary policy and other tasks from its (new) supervisory
tasks.6

1.2 Specific supervisory tasks in relation to credit institutions and other
supervised entities incorporated in participating Member States
(a) The SSM Regulation confers on the ECB an extensive range of ‘specific tasks’
in relation to credit institutions and other supervised entities incorporated in
participating Member States,7 covering principal areas of micro-prudential supervision.
5

On Article 127, paragraph 1 (ex Article 105, paragraph 1 TEC), see indicatively Smits (1997),
pp. 184-187, and Louis (2009), pp. 150-151.

It is worth mentioning that reference to this primary objective is also made in other seven (7)
provisions of the EU Treaties:


in Article 3, paragraph 3 TEU, as well as



in Articles 119, paragraphs 2 and 3, 219, paragraphs 1 (twice) and 2, and 282,
paragraph 2 TFEU.

6

For a detailed presentation of the SSM Regulation, see Binder (2013), Ferrarini and
Chiarella (2013), Verhelst (2013), Brescia Morra (2014), Dietz (2014), Masciandaro and
Nieto (2014), Wymeersch (2014), and Gortsos (2015).

7

‘Participating Member States’ are defined (SSM Regulation, Article 2, point (1)) as meaning
both:

10



the Member States whose currency is the euro (in the ECB Framework Regulation also
called ‘euro area participating Member States’), and



the Member States with a derogation which have established a close cooperation in
accordance with Article 7 of the SSM Regulation (in the ECB Framework
Regulation (Article 2, point (15)) defined as ‘participating Member States in close
cooperation’), also referred to as ‘non-euro area participating Member States’.
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According to recital 15:
“Specific supervisory tasks which are crucial to ensure a coherent and effective
implementation of the Union’s policy relating to the prudential supervision of credit
institutions should be conferred on the ECB, while other tasks should remain with
national authorities. The ECB’s tasks should include measures taken in pursuance of
macroprudential stability, subject to specific arrangements reflecting the role of
national authorities.”
Particularly, the ECB is assigned tasks in relation to such supervised entities in
accordance with the provisions of the following legal acts of the European Parliament
and of the Council:


Regulation (EU) No 575/2013 (‘CRR’),8



Directive 2013/36/EU (‘CRD IV’),9 and



Directive 2014/59/EU (‘BRRD’)10 and, more specifically, its provisions on
recovery planning and early intervention measures (Articles 5-9 and 27-30,
respectively).11

(b) With regard to this conferral of specific tasks upon the ECB, the SSM
Regulation sets out the following general principles:
(i) When carrying out its tasks under the SSM Regulation, and without prejudice
to the objective of ensuring the safety and soundness of credit institutions, the ECB
must have full regard to:


the different types, business models and sizes of credit institutions, as well as



the systemic benefits of diversity in the banking industry of the EU.12

(ii) No action, proposal or policy of the ECB should, directly or indirectly,
discriminate against any Member State or group of Member States as a venue for the
provision of banking or financial services in any currency.13

‘Non-participating Member States’ are those which do not meet the above criteria (‘non-euro
area Member States’ in the terminology of the ECB Framework Regulation (Article 2, point
(13)).
8

Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013
“on prudential requirements for credit institutions and investment firms and amending
Regulation (EU) No 648/2012” (OJ L 176, 27.6.2013, pp. 1-337).

9

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 “on
access to the activity of credit institutions and the prudential supervision of credit institutions
and investment firms, amending Directive 2002/87/EC and repealing Directives 2006/48/EC
and 2006/49/EC” (OJ L 176, 27.6.2013, pp. 338-436).
10

Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014
“establishing a framework for the recovery and resolution of credit institutions and investment
firms (...)” (OJ L 173, 12.6.2014, pp. 190-348).
11

These provisions constitute altogether the so-called ‘crisis prevention’ part of the BRRD.

12

SSM Regulation, Article 1, third sub-paragraph, and recital 17. On the various banks’
business models in the current EU financial system, see the study of Ayadi, Arbak and de
Groen (2012).

13

Ibid., Article 1, fourth sub-paragraph.
ECEFIL
Working Paper Series No 12
March 2015

11

(iii) The provisions of the SSM Regulation are without prejudice to the
responsibilities and related powers of the national competent authorities of participating
Member States to carry out supervisory tasks not conferred on the ECB.14 In this
context, recital 28 provides that supervisory tasks not conferred on the ECB remain
with the national competent authorities. Those tasks include indicatively the power:


to receive notifications from credit institutions in relation to the right of
establishment and the freedom to provide services,



to supervise bodies not covered by the definition of credit institutions under EU
law but supervised as credit institutions under national law,



to supervise credit institutions from third (non-EU) countries having
established branches or providing cross-border services in the EU,



to supervise payments services,15



to carry out day-to-day verifications of credit institutions,



to carry out, where applicable, depending on the national law of each Member
State, the function of a competent authority over credit institutions in relation
to:


markets in financial instruments,



the prevention of the use of the financial system for the purpose of money
laundering and terrorist financing, and



consumer protection.

With regard to the last two aspects, however, recital 29 provides that the ECB must
fully cooperate, as appropriate, with the national authorities which are competent to
ensure a high level of consumer protection and combat money laundering.
(d) Article 6 of the SSM Regulation established a ‘two-tier system’ with regard to
the distribution of powers within the SSM, distinguishing between ‘significant’ and
‘less significant’ credit institutions, financial holding companies or mixed financial
holding companies. The provisions of Article 6 of the SSM Regulation are further
specified in the detailed provisions of Articles 39-72 of the ECB Framework
Regulation (Part IV).16

14

Ibid., Article 1, fifth sub-paragraph.

15

This does not appear to sit comfortably with one of the basic Eurosystem tasks under Article
127(2), fourth indent, TFEU and Article 3.1, last indent of the Statute of the ESCB and of
the ECB namely, “to promote the smooth operation of payment systems”, in connection with
which Article 22 of the Statute:


gives to the ECB and the national central banks the competence to provide facilities,
and



grants to the ECB the power to make regulations “to ensure efficient and sound
clearing and payments systems with the Union and with other countries”.

Thus, the SSM Regulation does not reflect the Eurosystem’s responsibilities in the field of
payment systems (which, admittedly, are not exclusive).
16

See on this Wymeersch (2014), pp. 28-32, and more analytically Gortsos (2015), Section C,
under 3.3.

12
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(e) The specific tasks conferred on the ECB with regard to credit institutions and
other supervised entities established in participating Member States are laid down in
the following Article of the SSM Regulation:


in Article 4, paragraph 1,17 and



in Article 5 (see below, under 2).18

1.3 Specific supervisory tasks concerning branches in participating Member
States by credit institutions incorporated in non-participating Member States
As regards credit institutions incorporated (and hence authorised) in non-participating
Member States, which have established branches or provide cross-border services
(without establishment) in a participating Member State in accordance with the
provisions of Articles 35-39 of the CRD IV, the ECB must carry out the specific tasks
conferred on it, if the national authorities are competent as host Member State
supervisors in accordance with Articles 40-46 of the CRD IV.19
The term ‘host Member State’ is defined in point (44) of Article 4, paragraph 1 of
the CRR as meaning the Member State in which an institution has a branch or in
which it provides services.
In this respect, the ECB Framework Regulation lays down the following clarifying
rules:
(a) With regard to branches, Article 14 makes the following distinction:
(i) The ECB exercises the powers of the competent authority of the host Member
State only if a branch is significant.
(ii) If the branch is less significant, these powers are exercised by the national
competent authority of the participating Member State where the branch is established.
(b) On the other hand, Article 16 provides that the ECB must carry out the tasks
of the competent authority of the host Member State in respect of all credit institutions
incorporated in non-participating Member States, which exercise the freedom to
provide services in participating Member States. If there are certain conditions under
the national law of participating Member States in order for the freedom to provide
services to be justified by the general good, national competent authorities must inform
the ECB of these conditions.
The ECB Framework Regulation contains also specific procedural provisions on:


the notification of the exercise of the right of establishment within the SSM by
credit institutions established in non-participating Member States (Article 13),
and



the notification of the exercise of the freedom to provide services within the
SSM by such credit institutions (Article 15).

17

For an overview, see Wymeersch (2014), pp. 37-39, and more analytically Gortsos (2015),
Section D, under 1.2.

18

The scope of the tasks finally adopted is narrower than under the European Commission’s
initial proposal in September 2012.

19

SSM Regulation, Article 4, paragraph 2.
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2. The specific macro-prudential tasks under Article 5 of the SSM Regulation20
2.1 The framework
2.1.1 Macro-prudential policies in a nutshell21
(I) Content
The term ‘financial macro-prudential policies’ encompasses the set of (mainly
preventive) policies adopted and implemented to limit the financial system’s exposure
to ‘systemic risk’ arising from factors not associated with individual financial firms or
individual markets and structures of the financial system, but of a more general
nature.22 Macro-prudential policies seek to address the following two dimensions of
systemic risk:23
(a) The first is the ‘time dimension’, namely the systemic risk’s evolution through
time. In this context, macro-prudential policies seek to strengthen the resilience of the
financial system at times of economic downturn by limiting procyclicality, which can
accentuate systemic risk because of the interactions developed either within the
financial system or between the financial system and the real sector of the economy.24
The objective is to ‘lean against the financial cycle’,25 bearing in mind that it has been
proven historically that failures caused by credit expansion are generated on the upside
of the economic cycle, but become apparent when the economic cycle is in a downturn.
(b) The second dimension is the ‘cross-sectional dimension’, namely allocation of
risk in the financial system at any given point in time. In this case, macro-prudential
policies are aimed at limiting systemic risk concentration, which could result from:

20



either the concurrent exposure of multiple financial institutions to risks arising
from similar exposures, or



the interconnectedness of such institutions (and the contagion of problems
among them), especially if they are systemically important financial
institutions (‘SIFIs’).26

This part of the paper is based on Gortsos (2015), Section D, under 1.3.

21

On this issue, which came to the forefront particularly in the wake of the recent (2007-2009)
international financial crisis, see Committee on the Global Financial System (2010),
Financial Stability Board, International Monetary Fund and Bank for International
Settlements (2011), Galati and Moessner (2011), section 5.1. and Gortsos (2012), pp. 94-98.

22

See Financial Stability Board, International Monetary Fund and Bank for International
Settlements (2011), section 2.
23

See Committee on the Global Financial System (2010), Annex 1, section 2, and Financial
Stability Board, International Monetary Fund and Bank for International Settlements
(2011), section 2.

24

For a detailed overview of contagion channels between the financial system and the real
sector of the economy, see, in the secondary sources, Basel Committee on Banking
Supervision (2011), and Galati and Moessner (2011), section 5.2.

25

See Committee on the Global Financial System (2010), section 2.1.

26

Regarding the delineation of the definition of SIFIs, see Huertas and Lastra (2011), pp. 255258 (who use the term ‘systemically significant financial institutions’ or ‘SSFIs’), and Hofer
(2014).

14
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(II) Policy instruments
A mix of instruments are necessary in order to meet the objective of addressing these
two (2) dimensions of systemic risk:


macro-prudential oversight (under (a)), and



macro-prudential regulations.

(a) First of all, institutions and procedures should be set up to ensure macroprudential financial oversight, thus enabling the identification, measurement and
assessment of systemic risk.27 Macro-prudential oversight of the financial system by
central banks is gradually becoming a common instrument for achieving financial
stability. The objective of macro-prudential oversight is to limit the distress of the
financial system as a whole in order to protect the overall economy against significant
losses in real output.
At EU level, the European Systemic Risk Board was created to this effect and entered
into operation on 1 January 2011 according to Regulation (EU) No 1092/2010 of the
European Parliament and of the Council,28 while specific tasks have been conferred on
the ECB by virtue of Council Regulation (EU) No 1096/2010.29
Hence, the SSM Regulation is not dealing with this aspect (see also below Table 2).
(b) Moreover, it is necessary to adopt macro-prudential regulations, which:
 are addressed to credit institutions and/or other financial firms, as well as
money and capital markets, and
 are differentiated depending on the systemic risk dimension they are called
upon to address.30
In particular, the policy instruments used in order to achieve the objective of addressing
the systemic risk’s time dimension, and notably the financial system’s procyclicality
issue, mainly include the following macro-prudential regulations:
(i) First of all, it is necessary to adopt rules imposing an obligation on banks to set
various capital buffers and forward-looking provisions.31
The first sub-category of these macro-prudential regulations (capital buffers) is the
subject matter of Article 5 of the SSM Regulation, as further specified in Articles 101105 of the ECB Framework Regulation (Part VIII).
(ii) The second, ancillary measure, concerns the development of appropriate
micro-prudential regulations, such as requiring banks to maintain leverage and liquidity
ratios, thus making it possible to address the systemic risk’s time dimension.

27

See Financial Stability Board, International Monetary Fund and Bank for International
Settlements (2011), section 3.

28

OJ L 331, 15.12.2010, pp. 1-11.

29

OJ L 331, 15.12.2010, pp. 162-164.

30
See Committee on the Global Financial System (2010), section 3, and Galati and
Moessner (2011), section 4. For an overall review of how these measures were adopted, both at
a national and international level, see Financial Stability Board, International Monetary
Fund and Bank for International Settlements (2011), pp. 5-9.
31

See Brunnermeier, Crockett, Goodhart, Persaud, and Shin (2009), chapter 4.
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2.1.2 Definition of macro-prudential tools
Article 101 (paragraph 1) of the ECB Framework Regulation defines, for the purpose
of the application of Article 5 of the SSM Regulation, the term macro-prudential tools
as meaning any of the following:
(a) The capital buffers within the meaning of Articles 130-142 of the CRD IV,
and in particular:
(i) An ‘institution-specific countercyclical capital buffer’, meaning the own
funds that an institution is required to maintain in accordance with Article 130.
(ii) A ‘G-SII buffer’, meaning the own funds that are required to be maintained
in accordance with Article 131, paragraph 4. The identification methodology for
global systemically important institutions (G-SIIs) is based on the factors listed in
paragraph 2 of Article 131.
(iii) An ‘O-SII buffer’, meaning the own funds that may be required to be
maintained in accordance with Article 131, paragraph 5. The systemic importance
of other systemically important institutions (O-SIIs) is assessed on the basis of at
least any of the factors listed in paragraph 3 of Article 131.
(iv) A ‘systemic risk buffer’, meaning the own funds that an institution is or may
be required to maintain in accordance with Article 133.
(v) A ‘combined buffer requirement’, meaning the total Common Equity Tier 1
capital required to meet the requirement for the capital conservation buffer
extended, as applicable, by any of the above buffers.32
(vi) ‘Capital conservation buffers’, meaning the own funds that an institution is
required to maintain in accordance with Article 129, are excluded.

32

16

CRD IV, Article 128.
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TABLE 1
Capital buffers under the CRD IV
Capital
conservation
buffer

Institutionspecific
countercyclical
capital buffer

On all
On all institutions
institutions
Scope of On an individual On an individual
and consolidated
application
and consolidated
basis
basis

Global
systemically
important
institutions
buffer

Other
systemically
important
institutions
buffer

Systemic
risk buffer

On G-SIIs
On a
consolidated
basis

On O-SIIs
On an
individual,
subconsolidated
or
consolidated
basis

On all or a
subset of
institutions
On an
individual,
subconsolidated or
consolidated
basis

Size

2,5%
CET1

0-2,5%
CET1

1-2,5%
CET1

0-2%
CET1

Timeline

2016-2019
(0,625-2,5%)

2016-2019
(0,625-2,5%)

2016

2016

2014 (13%)
2015 (15%, under
conditions
above 5% )

NCAs may adopt shorter
transitional period and implement
these buffers as of 01/01/2014
[CRD IV 160(6)]

(b) The measures for domestically authorised credit institutions, or a subset thereof,
according to Article 458 of the CRR.
(1) Under this Article, if a national designated or competent authority identifies
changes in the intensity of macro-prudential or systemic risk in the financial system
with the potential to have serious negative effects on the financial system and the real
economy, which that authority considers would be better addressed by means of
stricter national measures, it must:


notify accordingly the European Parliament, the Council, the European
Commission, the ESRB and the EBA, and



submit relevant quantitative or qualitative evidence of the factors listed in
paragraph 2, including draft national measures for domestically authorised
institutions, or a subset thereof, intended to mitigate changes in the intensity
of risk.
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Paragraph 4 of this Article provides that the Council is empowered to adopt an
implementing act (under Article 291 TFEU) to reject such draft national measures.33
(2) In terms of definitions:
(a) In point (30) of Article 3, paragraph 1 of the CRD IV the
term ‘systemically important institution’ is defined as meaning an EU parent
institution, an EU parent financial holding company, an EU parent mixed financial
holding company or an institution the failure or malfunction of which could lead to
systemic risk.
(b) In point (8) of Article 128 of the CRD IV the term ‘domestically authorised
institution’ is defined as meaning an institution that has been authorised in the
Member State for which a particular designated authority is responsible for setting the
countercyclical buffer rate.
(c) Any other measures adopted by national competent or designated authorities
aimed at addressing systemic or macro-prudential risks provided for, and subject to the
procedures set out, in the CRR and the CRD IV in the cases specifically set out therein,
such as:


higher real estate risk weights and stricter lending criteria,34 and



higher minimum exposure-weighted average loss given defaults.35

2.1.3 General clause
According to the ECB Framework Regulation,36 the macro-prudential procedures
referred to in Article 5, paragraphs 1 and 2 of the SSM Regulation do not constitute
ECB or national competent authorities’ ‘supervisory procedures’ within the meaning of
the ECB Framework Regulation.37 Accordingly, Articles 25-32 of the ECB Framework
Regulation do not apply to them. This is without prejudice to Article 22 of the SSM
Regulation on the due process for adopting supervisory decisions addressed to
individual supervised entities.

2.2 Use of macro-prudential tools by national authorities
2.2.1 Substantive provisions
(a) The national competent or designated authorities of participating Member
States must apply requirements for capital buffers to be held by credit institutions, at
the relevant level, according to the provisions of relevant European banking law, in
addition to the own funds requirements referred to in Article 4 (paragraph 1, point
(d)). This applies whenever appropriate or deemed required and without prejudice to
paragraph 2 of Article 5,38 and includes:
33

From an institutional point of view, it is worth pointing out that this is a rare case where
implementing acts are adopted by the Council rather than the Commission.

34

CRR, Article 124.

35

Ibid., Article 164.

36

ECB Framework Regulation, Article 101, paragraph 2.

37

Ibid., Articles 25-32.

38

See just below, under 2.3.

18
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countercyclical buffer rates, and



any other measures aimed at addressing systemic or macro-prudential risks
provided for, and subject to the procedures set out in the CRR and in the
CRD IV in the cases specifically set out therein.39

(b) In addition, the national competent or ‘designated authorities’ of participating
Member States retain their power to apply macro-prudential tools not provided for in
relevant acts of European banking law (in particular in the CRR and the CRD IV),
such as:


loan-to-value ratios,



loan-to-income ratios,



debt-service-to-income ratios, and



loan-to-deposits limits.40

The ECB is not allowed to apply such measures.
As ‘national designated authorities’ are defined in the SSM Regulation those within
the meaning of European banking law (Article 2, point (7)). In particular:
(1) According to Article 458 of the CRR on macro-prudential or systemic risk
identified at the level of a Member State, Member States must designate the authority
in charge of the application of this Article. This authority is the competent or the
designated authority.
(2) In point (8) of Article 128 of the CRD IV on the definition of buffers, a
‘domestically authorised institution’ is defined as meaning an institution that has been
authorised in the Member State for which a particular ‘designated authority’ is
responsible for setting the countercyclical buffer rate.

2.2.2 Procedural provisions
(a) Article 5 (paragraph 1, second to fourth sentences) of the SSM Regulation
and Article 104 of the ECB Framework Regulation lay down, in this respect, the
following procedural conditions:
(i) Ten (10) working days prior to taking such a Decision, the concerned authority
must duly notify the ECB.
In this respect, recital 24, first and second sentences, of the SSM Regulation states
the following:
“Additional capital buffers, including a capital conservation buffer, a countercyclical
capital buffer to ensure that credit institutions accumulate, during periods of
economic growth, a sufficient capital base to absorb losses in stressed periods, global
and other systemic institution buffers, and other measures aimed at addressing
systemic or macroprudential risk, are key prudential tools. In order to ensure full
coordination, where national competent authorities or national designated
authorities impose such measures, the ECB should be duly notified.

39

SSM Regulation, Article 5, paragraph 1, first sentence.

40

Ibid., Article 1, sixth sub-paragraph.
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(ii) This notwithstanding, if a national competent or designated authority intends
to make use of a macro-prudential tool, it must inform the ECB, as early as possible, of
its identification:


of a macro-prudential or systemic risk for the financial system, and



where possible, of the details of the intended tool.

(iii) If the ECB objects to the intended measure of a national competent or
designated authority, it must state its reasons for doing so in writing within five (5)
working days after the day of receipt of the notification of intent. The national
competent or designated authority must duly consider the ECB’s reasons prior to
proceeding with the Decision as appropriate.
(b) In addition, the ECB is required to collect from national competent or
designated authorities information regarding:


the identity of the authorities designated for the macro-prudential tools referred
to in Article 101 of the ECB Framework Regulation, and



the macro-prudential tools that these authorities can use.41

2.3 Use of macro-prudential tools by the ECB
2.3.1 Substantive provisions
(a) With regard to the use of macro-prudential tools by the ECB itself, recital 24,
third to fifth sentences of the SSM Regulation states the following:
“(...) Where necessary the ECB should be able to apply higher requirements and
more stringent measures, subject to close coordination with national authorities. The
provisions in this Regulation on measures aimed at addressing systemic or
macroprudential risk are without prejudice to any coordination procedures provided
for in other acts of Union law. National competent authorities or national designated
authorities and the ECB must act in respect of any coordination procedure provided
for in such acts after having followed the procedures provided for in this
Regulation.”
Based on this consideration, Article 5 of the SSM Regulation lays down the following:
(i) Instead of the national competent or designated authority of the participating
Member State, the ECB may, if deemed necessary, apply:


higher requirements for capital buffers than those applied by the national
authorities to be held by supervised entities at the relevant level in accordance
with European banking law, in addition to own funds requirements referred to
in Article 4 (paragraph 1, point d), including countercyclical buffer rates,
subject to the conditions set out in paragraphs 4 and 5 of Article 5, and



more stringent measures aimed at addressing systemic or macro-prudential
risks at the level of supervised entities, subject to the procedures set out in the
CRR and the CRD IV in the cases specifically set out therein.42

(ii) Any national competent or designated authority may also propose to the ECB
to use macro-prudential tools, in order to address the specific situation of the financial
system and the economy in its Member State.43
41

ECB Framework Regulation, Article 103.

42

SSM Regulation, Article 5, paragraph 2.
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(iii) When carrying out these tasks, the ECB must take into account the specific
situation of the financial system, the economic situation and the economic cycle in
individual Member States or parts thereof.44
(b) According to Article 102 of the ECB Framework Regulation, the ECB is
required to apply the macro-prudential tools:


in accordance with that Regulation and with Articles 5 (paragraph 2) and 9
(paragraph 2) of the SSM Regulation, and



where the macro-prudential tools are provided for in a Directive, subject to
implementation of that Directive into national law.

If a national designated authority has not set a buffer rate, this does not prevent the
ECB from setting a buffer requirement in accordance with the ECB Framework
Regulation and Article 5, paragraph 2 of the SSM Regulation.

2.3.2 Procedural provisions
Article 5, paragraph 4 of the SSM Regulation and Article 105 of the ECB Framework
Regulation lay down in this respect procedural conditions, which, mutatis mutandis, are
similar to those applying when national authorities make use of macro-prudential
tools.45

2.4 Adoption of Decisions for the purpose of carrying out the tasks referred to in
Article 5
Article 13h of the Rules of Procedure of the ECB lays down the following rules on
the decision adoption procedure for the purpose of carrying out the tasks referred to in
Article 5 of the SSM Regulation (paragraphs 1-3, respectively):
(a) If a national competent or designated authority notifies the ECB of its intention
to apply requirements for capital buffers or any other measure aimed at addressing
systemic or macro-prudential risks, the notification, upon receipt by the Secretary of
the Supervisory Board, must be transmitted to the Governing Council and the
Supervisory Board without delay. Upon a proposal of the Supervisory Board (in all
cases based on the initiative and taking into account the input of the relevant committee
and of the relevant internal structure), the Governing Council must decide about the
matter within three (3) working days.
If the Governing Council objects to the notified measure, it must explain its reasons in
writing to the national competent or designated authority concerned within five (5)
working days of the notification to the ECB.
(b) If the Governing Council, upon a Supervisory Board proposal, intends to apply
higher requirements for capital buffers or more stringent measures aimed at addressing
systemic or macro-prudential risks, it must notify its intention to the concerned national
competent or designated authority at least ten (10) working days prior to taking such a
Decision. If the national competent or designated authority concerned notifies the ECB
in writing of its reasoned objection within five (5) working days of the receipt of the
notification, this objection must be transmitted to the Governing Council and the
Supervisory Board without delay.
43

Ibid., Article 5, paragraph 3.

44

Ibid., Article 5, paragraph 5.

45

See just above, under 2.2.2.
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The Governing Council must decide on the matter on the basis of the Supervisory
Board’s proposal. The Decision must be transmitted to the national competent or
designated authority concerned.
(c) The Governing Council has the right to:


endorse, object to or amend the proposal of the Supervisory Board, or



request the Supervisory Board to submit such a proposal or to undertake a
specific analysis thereof.

If the Supervisory Board submits no proposal addressing such requests, the Governing
Council, taking into account the input of the relevant committee and of the relevant
internal structure, may take a Decision in the absence of a proposal.

TABLE 2
A comparison: ECB (as a supervisory authority), EBA and ESRB

22

ECB

EBA

ESRB

Objective

contribution to
the safety and
soundness of
credit institutions
and the stability
of the financial
system within the
EU and each
Member State
(SSM Regulation,
Article 1)

protection of the
public interest by
contributing to the
stability of the
financial system, for
the EU economy, its
citizens and
businesses
(EBA Regulation,
Article 1, paragraph 5)

contribution to the
prevention/mitigati
on of systemic
risks to financial
stability in the EU
arising from
developments
within the financial
system (ESRB
Regulation, Article
3, paragraph 1)

Tasks

micro-prudential
supervision of
credit institutions
(SSM Regulation,
Articles 4 and 5)

various (EBA
Regulation, Articles 89), but not a
supervisory authority

macro-prudential
oversight of the
financial system
(ESRB Regulation,
Article 3,
paragraph 1)
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